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Thi s appeal has been taken in accordance with 46 U S.C. 239(Q)
and 46 CFR. 5. 30- 1.

By order dated 8 August 1977, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New, York, suspended
Appel l ant' s seaman's docunents for eight nonths, plus six nonths on
twel ve nonths' probation, after finding her guilty of a charge of
m sconduct . The specifications found proved alleged that while
serving as Messman on board SS AUSTRAL ENVOY under of the docunent
above captioned, Appellant did:

(1) on or about 11 January 1977 at approximately 0800 whil e
the vessel was at sea wongfully assault and batter the
Chief Steward, WIIliam Yang, by spitting in his face;

(2) on or about 21 March 1977 at approxi mately 0945 while the
vessel was at the Port Newark, N J. wongfully assault
and batter the Master, Hector Bravo, by striking himin
the face wth her hand;

(3) on 21 March 1977, at approxi mately 1250, while the vessel
was at Port Newark, N.J., wongfully assault and batter
the Master, Hector Bravo, by striking himin the face
wi th her hands and by kicking himw th her feet.

Appel l ant appeared pro se at the hearing and, after an
explanation (by the Admnistrative Law Judge) of her right to
counsel and the possi bl e consequences of her plea, waived her right
to counsel and entered a plea of not guilty to each of the three
speci fications.

The Investigating Oficer's case consisted of the testinony of
five witnesses as well as docunentary exhibits, nobst of which were
copi es of | og book entries from AUSTRAL ENVOY.

The defense consisted of two docunentary exhibits. One was a
wor k and duty schedul e of the steward's departnent; the other was
an "Individual Notice of Dismssal" dated 3/19/77 and issued to



Appel  ant by the Master of AUSTRAL ENVOY.

The entire decision was served on Appellant on 13 Septenber
1977. Appeal was tinely filed, perfected on 4 Novenber 1977.

FI NDI NGS OF FACT

At all tines pertinent herein Appellant was serving as Messnman
on board SS AUSTRAL ENVOY, wunder authority of her Merchant
Mariner's Docunent.

At about 0730 on the norning of 11 January 1977, while AUSTRAL
ENVOY was at sea, a dispute erupted between Appellant and the Chi ef
St ewar d. The Chief Steward accused Appellant of refusing to
perform her assigned duties and told her that if she did not want
to performher duties she should | eave the dining area. Appellant
replied that only the Master could order her fromthe dining room
The Chief Steward went to speak to the Master (then, a Captain
Russel l), and upon his return he told Appellant the Master wanted
to see her. Appellant went to the Master's office and upon her
return to the dining area she began arguing with the Chief Steward
again. Appellant then spat directly into the Chief Steward s face.

On the norning of 21 March 1977, Captain Riley, Director of
Labor Relations with Farrell Lines, Inc. (owner of AUSTRAL ENVOY),
came aboard the vessel at Port Newark, New Jersey, and was speaki ng
with Captain Russell and the relief captain, Captain Bravo, in the
passageway outside the ship's office. At about 0945 Appell ant
entered this passageway and approached the three nen. At this tine
Appel l ant appeared agitated and was "scream ng" about being
di smssed fromthe vessel. Captains Bravo and Russell stepped into
the ship's office, closing the door behind them Captain Riley
remained in the passageway to speak with Appellant about her
dismssal. (Appellant had been dism ssed by Captain Russell as the
result of the incident with the Chief Steward on 11 January.
Captain Bravo had cone aboard the vessel to relieve Captain
Russel | .)

Nei t her Captain Russell nor Captain Bravo had spoken to
Appellant. Only Captain R ley had done so. Captain Bravo opened
the door to the passageway where Captain Riley and Appell ant were
tal king. Appellant saw Captain Bravo and yelled at him She then
entered the ship's office and struck Captain Bravo in the face.
Captain Bravo had said nothing prior to being struck. After
Appel  ant struck Captain Bravo, Captain Ri|ley escorted her out of
the office. Captain Bravo then notified the Coast Cuard.

Later the sane day, after Coast Guard Investigating Oficers
had arrived, Captain Bravo(acconpanied by the Investigating
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Oficers, the Chief Mate, the steward' s departnent del egate, and an
attorney for Farrell Lines) went to Appellant's room Capt ai n
Bravo knocked on the door and told Appellant to come to his office
so that he could read a log entry to her. She refused. The Coast
Guard officers suggested that the log be read to her in her room
Captai n Bravo, acconpani ed by those previously nentioned, entered
the room and began reading the log entry concerning the earlier
incident in the ship's office. Appellant was sitting on her bunk.
When Captain Bravo reached that point in the log entry which
recounted his being struck, Appellant becane excited. She kicked
Captain Bravo with both feet and struck him both hands, knocking
of f his glasses. Appellant was then restrai ned and handcuf f ed.

At approximately 1445 hours the sanme day, Appellant was
escorted of f AUSTRAL ENVOY by | ocal police.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant has not disputed the facts as
t hey appear above. Rather, Appellant attenpts to outline a |ong
history of alleged persecution and discrimnation by "conspiracies"
formed agai nst her. VWiile not entirely clear, either from her
statenents at the hearing or from her argument on appeal, it
appears that it is Appellant's intention to present these natters
as "mtigating circunstances" rather than as defenses".

APPEARANCE: Appell ant, pro se.
OPI NI ON
Appel | ant has offered no defense, either at the hearing or on

appeal, to the charge of m sconduct and supporting specifications.
Prior to the hearing she was fully informed of her right to counsel

and knowngly and voluntarily waived that right. The
Adm ni strative Law Judge al |l owed Appellant a "w de path" throughout
the entire course of the hearing. She was granted every

opportunity to present any evidence in her favor and was all owed
great leeway during her cross-exam nation of the Investigating
Oficer's witnesses. Neverthel ess, the evidence presented by the
| nvestigating O ficer stands uncontradicted. The uni npeached
testinony of the two victins and three eyew tnesses, as well as the
copies of the |og book entries, provided substantial evidence of a
reliable and probative nature establishing the charge and
speci fications.

The only issue left open to reviewis the order inposed by the
Judge. Appel |l ant argues on appeal (in what nust be described as a
rather confusing forn) that her actions were the result of years of
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di scrimnation (because of her sex) and persecution under
conspiracies formed against her. None of these allegation is
supported by any evidence of record, and in any event none would
serve to justify Appellant's behavior. On the other hand there is
evidence of record which shows that the assaults and batteries
proved in the instant case were totally unprovoked. On this basis
| cannot find that the order inposed by the Judge was either
i nappropriate or unduly harsh under the circunstances of this case.

The order of the Admnistrative Law Judge nust be nodified,
however, for reasons conpletely independent of the evidence

presented in this case. |In a previous action agai nst her Merchant
Mariner's Docunent, Appellant was charged with m sconduct with five
supporting specifications. After finding the <charge and

speci fications proved, the Admnistrative Law Judge in that case
suspended Appellant's docunent for one nonth plus four nonths on
fifteen nonths's probation. The charge of msconduct in the
i nstant case arose during the fifteen-nonth probationary peri od.
In the order acconpanying his decision in the instant case, the
Adm nistrative Law Judge revoked Appellant's probation and
incorporated with his order the wearlier-inposed four nonth
suspensi on.

After the decision and order in the instant case was rendered,
but prior to its review on appeal, the appeal of the previous case
was decided by the National Transportation Safety Board. 1In their
opi nion and order (EM68; 18 April 1978), the Board reversed the
previous decision as to three of the specifications and affirned
the decision as to the other two specifications. Nevertheless, the
order of the Admnistrative Law Judge in that case was inexplicable
vacated and set aside in its entirety. Accordingly, in order to
comply with this recent order of the National Transportation Safety
Board, | am conpelled to nodify the order of probation and
i ncorporation of the previously-inposed four nonth suspension.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are AFFI RVED
ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York on 8 August 1977 is MO FIED to the extent that the
outright suspension of eight nonths is reduced to an outright
suspensi on of four nonths. Al other provisions of the order are
AFFI RVED,

R H. SCARBOROUGH
Vice Admral, U S. Coast Cuard
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ACTI NG COMVANDANT

Signed at Washington, D.C., this 3RD day of NOVEMBER 1978.
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